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BEFORE THE UNITED STAT&S 
DEPARTMENT OF T~NSpORTATI(&. .:! i. ‘,“; i 1.; i I 2 i : :- ‘I; 

FEDERAL MOTOR CARRIER SAFETY ADl’hTNXSTRATXON 

In the Matter of: 1 
1 
) 

ACE DORAN HAULING & RIGGING, CO., ) Docker No; FMCSA-2000-6997 l - 7 I 
Respondent 1 

1 

MOTION TO STRIKE AND DENY 
RESPONDENT’S CROSS MOTXON 

FOR REXONSLDERATLON ! 

NOW COMES the Field Administrator for the Federal Motor Carrier Safety 

Administration, Midwestern Service Center, by and through his $ppoinled Counsel who moves 

the Acting Chief Safety Offker to strike, or in the alternative to cleny, Respondent’s Cross 

Motion for Reconsideration as untimely and not in compliance &ith procedural regulations. In 

suppot? of the Field Administrator’s motion we state as follows: 

In her July 11, ZWO, Order for the above captioned maw, the Acting Chief Safety 

Officer reviewed both Part 390 of the Federal Motor Carrier Saf$y Regulations and the 

applicable case /aw, and concluded that supporting documents cdming into the hands of owner- 

operators who drove for Ace Doran Hauling and Rigging Co. (“Ace Dokn”) were deemed to 
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have passed through Ace Doran’s hands as well. Accordingly, he Order found for the Field 

Administrator and stated as follows: 

Since toll receipts could have been used to verify me logs, 
they are supporting documents and as such, were require9 
to have been retained by Ace Doran for six mont&.’ 

On July 28,2OOO the Field Administrator filed a Petition for ReBn$i&r&io_n and Moti_an 

for Clarification wherein he requested the Acting Chief Safety Offker tb reconsider this specific I 

holding, or, in the alternative, to citify the evidentiary standard imposed upon the Field 

Administrator before he may prevail on a Motion for Final Orde< which! is based upon a failure to 

maintain supporting documents and before he may recover on his prayer for civil penalties. 

On August 2,200, Respondent filed the subject ResDon$e to Motion for Reconsideration 

and Cross Motion of Respondent for Reconsideration. 2 It is the second’ part of Respondent’s 

pleading - where Respondent seeks reconsideration - which is tl~ subject of the Field 

Administrator’s immediate motion. 

ARGUMENT 

Respondent’s Cross Motion For Recon4ideration 
Must be Stricken or Denied as Untim~Iy F&d 

1. The Motor Carrier Safety Reguhtions provide the parties,with zq opportunity to seek 
I 
I 

reconsideration of a findings of fact, conclusions of law or final order. 3 However, Part 386.64 
# 8 

I Id, at 14. 

z Respondent’s Notion was received by the Office of CGef Counsel on August 7,200O; 
however, it was not seen by the undersigned rzntil August 15,20$0 wheh he returned to the office 
from vacation. 

3 49 CFR Part 386.64 
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specifically requires ahoy such petition to be filed “within 20 dnyb after the Associate 

Administrator’s fma1 order is issued....” ’ 

2. While the Field Administrator complied with the rcquire*ents of Part 386.64 and filed 

his motion prior to the July 3 1 cutoff date, Respondent waited to .file his motion to a date that 

was already outside the 20 day period. 

3. Respondent could have sought an extension of time for gQod cause shown under Part 

386.33; however, Respondent failed to do this as well- 

4. Respondent’s filing of its Cross Motion for Reconsider&on was in no way dependent 
i 

upon the content of the Field Administrator’s petition nor upon t$e timi&g of the Field 

Administrator’s petition. 

4. Equally obvious is the fact &at Respondent’s failure to tiimely fine its cross motion for 

reconsideration cannot be remedied simply by piggybacking it ufion its response to the Field 

Administrator’s petition. 

4 Id. 
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WHEREFORE, the Field Administrator requests the Acting Chief Safety Off&-r to 

strike or otherwise deny the Respondent’s Cross Motion for Recbnsider’ation as untimely md not 

in compliance with 49 CFR Part 384.64. 

Dated: August 15,200O 

Respectfully Submit& d, , I A 

Peter W. Snyder 
” 

Assistant Midwest Counsel 
Office of Cl$ef Coj.uxxl 
19900 Governors Drive 
Olympia Fidds, Illinois 6046 1 
(708) 283-3559 
(708) 283-3508 (Fax) 

I 
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CERTIFICATE OF SERVICE 

This is to certify that on this 15th day of August, 2000,y undersigned faxed and 
delivered, a specified, the designated number of topics of the forgoing document to the persons 
listed below: 

Anthony J. McMahon 
Attorney for Ace Doran Hauling & 

Rigging Co. 

One Eopy 
Faxe$ & by Certified Mail. 

6106 MacArthur Blvd., Suite 110 
‘BethesdqMD20816 
(301)263-0588 

Ace Doran Rigging & Hauling 
160 1 Blue Rock Street 
Cincinnati, Ohio 45223 
(513) 853-3196 

One copy 
Faxep & by Certified Mail 

Julie Anna Cirillo 
Acting Chief Safety Officer 
Federal Motor Carrier Safety Administration 
Attn: Steven Farbman, Esq. 

Adjudications Counsel 
Federal Highway Administration 
HCC-30,Room4230 
400 7th Street SW 
Washington, DC 20590 
(202)366-7499 

One Copy 
&&j & by certified Mail 

U 23. DOT Dockets 
U.S. Department of Transportation 
400 71h Street S.W. 
Koom PL-40 1 
Washington, DC 20590 
(202)366-7499 

One :Copy 
F2l.X~ 

Greg Roling 
Enforcement Program Manager 
Federal Motor Carrier Safety Administration 
Midwest Service Center 
19900 Governors Drive 

One Copy 
Hand Delkred 

Olympia Fields, Illinois 6046 1 

Dated: 8/ 15/2000 

5 


